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What the Listing Agent Should Know to Successfully Negotiate a Short Sale

THIS SHORT SALES WORK FLOW IS AN EDUCATIONAL TOOL INTENDED TO
GIVE BROKERS AND SALES ASSOCIATES A COMPREHENSIVE OVERVIEW OF
THE SHORT SALE PROCESS (LISTING, MARKETING, NEGOTIATING AND
CLOSING PROPERTIES SUBJECT TO A POTENTIAL SHORT SALE). IT IS NOT
INTENDED TO AND DOES NOT CONSTITUTE LEGAL, FINANCIAL OR TAX
ADVICE, AND SHOULD NOT BE INTERPRETED AS POLICY OF THE NATIONAL
ASSOCIATION. TO THE EXTENT LEGAL, FINANCIAL OR TAX ADVICE IS
NEEDED BY A MEMBER OR A MEMBER'S CLIENT OR CUSTOMER, THOSE
INDIVIDUALS SHOULD BE ENCOURAGED TO CONSULT WITH THEIR LAWYER
OR ACCOUNTANT.

STATE AND LOCAL ASSOCIATIONS MAY SUPPLEMENT OR MODIFY THE
SHORT SALES WORK FLOW BASED UPON LAWS AND REGULATIONS
AFFECTING THEIR JURISDICTION. INDIVIDUAL BROKERS MAY ALSO USE THE
SHORT SALE WORK FLOW AS THE BASIS FOR THEIR FIRMS' BROKERAGE
POLICIES BY MODIFYING IT, WITH THE ADVICE OF COUNSEL, TO REFLECT
NOT ONLY STATE AND LOCAL LAWS AND REGULATIONS BUT ALSO THEIR
FIRMS' POLICIES AND PROCEDURES. REALTORS® AND MEMBER BOARDS
ARE AUTHORIZED TO MODIFY, REPRODUCE AND DISTRIBUTE THE SHORT
SALE WORK FLOW.

THE CONTRIBUTIONS OF REALTORS® SERVING ON THE NAR RISK
MANAGEMENT, MULTIPLE LISTING ISSUES AND POLICIES, PROFESSIONAL
STANDARDS, AND CONVENTIONAL FINANCE AND LENDING COMMITTEES TO
THE DEVELOPMENT OF THIS DOCUMENT AND OTHER EDUCATIONAL AND
INFORMATIONAL TOOLS TO ASSIST REALTORS® DEALING WITH SHORT
SALES ARE GRATEFULLY APPRECIATED.

Disclaimer: Nothing in these pages is intended to constitute legal advice. This
material is intended to give real estate licensees an overview of the short sale
process from the point of view of the real estate practitioner, some tools to help
sellers through it, and a large dose of caution. A short sale or a foreclosure is a
catastrophic event for any property owner, and has serious legal. credit, and tax
implications. Always advise a property owner in writing to obtain legal, credit, and tax
advice before undertaking a short sale.

What is a Short Sale?
The Work Group defined a “Short Sale” as follows:

A short sale is one where title has transferred; where the sales price was
insufficient to pay the total of all liens and costs of sale; and where the seller
did not bring sufficient liquid assets to the closing to cure all deficiencies.

What is a “Potential Short Sale™?
The Work Group defined a “Potential Short Sale” as follows:

A potential short sale is one where the listing agent reasonably believes the
purchase price may not be enough to cover payment of all liens and costs of
sale and the seller is unwilling or unable to bring sufficient liquid assets to the
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closing.

When first dealing with a potential short sale situation members are urged to consult
with their broker, attorney and risk manager to determine the correct approach in
their particular market area. The following is a suggested workflow for agents
interested in representing sellers who are or who may be in a short sale situation. It
is intended to educate members regarding issues that arise in connection with short
sales. If modified by a broker as necessary to reflect local and state laws,
requirements and procedures and the broker's own office policies, which should be
created with the advice of the broker's counsel, it may also be used as a guide for
agents operating within a broker's office.

1. Educate and Prepare Yourself

a. Ask your broker if your company has policies and procedures regarding short
sales. Follow those guidelines to the extent they comport with federal, state,
and local laws, MLS rules, the REALTOR® Code of Ethics, and your state's
real estate regulations.

b. Know the laws, procedures, and timelines regarding foreclosure in your state.
These vary widely. Some states use court proceedings to effectuate
foreclosures. These are called “judicial foreclosures”. Other states use less
formal procedures, such as trustees sales, referred to generally as “non-
judicial foreclosures”. Some states, such as California, utilize both. The most
obvious difference is that non-judicial states have a much shorter timeline to
foreclosure, but generally offer a right of redemption, while states utilizing
judicial foreclosures usually take longer to complete the foreclosure process,
but the former mortgagor did not generally have recourse after the sale. An
informal survey of foreclosure timelines suggests that a foreclosure can take
as little as 20 days, and as long as a year or more. It is critical that you
understand the procedures and timelines in your state, even if the property
you are dealing with is not yet in foreclosure.

c. Read the most up-to-date material on short sales from reputable sources such
as the National Association of REALTORS® and your local and state
REALTOR® associations. Be aware that there are a number of illegitimate.
ineffective and illegal approaches to short sales that are being heavily
promoted to sellers and real estate agents alike. Be mindful that your fiduciary
responsibility to your seller applies in a short sale situation just as it applies in
any other sale.

d. Research and read online articles and advice on short sales so you will be
prepared for seller questions based on those materials. Sellers can become
badly misinformed by relying solely on online short sale advice.

e. Seek out other reputable agents and brokers in your area who are doing short
sales. What have they learned? What are their best practices? What are the
pitfalls?

f. Speak with local attorneys and CPAs who are proficient in short sales.

2. Gather Information from the Seller and Other Sources

a. Itis important to be aware of how much is owed on the property and whether
the seller is in default on any mortgage liens, taxes, or association dues. Ask
the seller for copies of the most recent mortgage statement(s) including
second mortgages and lines of credit. Ask for the most recent property tax
statement and association dues bill. Check with the tax assessor, title
company, and association, if necessary, to verify the total debt and any
arrears and penalties. Know that the seller is not always aware of the total
debt, and may minimize or misstate it if you simply rely on a verbal
conversation.

b. s the seller in default on any liens? If so. has any legal action been taken by
the lienholder(s)? This is where it will be important to know what the local
procedures and timelines are. If you see that action has been taken, inform
the seller in writing. Sellers do not always know they are about to lose their
homes.
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because the seller may believe that the value of their home is higher than it
actually is. Itis especially important to be as accurate as possible in your
market value assessment.

Create a careful Comparative Market Analysis (CMA) or Broker Price Opinion
(BPO) using the most current comparable sales. Be realistic about the value.
Short sellers cannot usually afford to try a high price first then adjust down
over time. Include all costs of sale, such as commissions, closing costs, any
interest and penalties on loans or taxes in default. In your best judgment, will
there be positive proceeds or does the seller owe more than the property is
currently worth after all selling costs?

Finally, find out whether the loan(s) that might be subject to a deficiency in a
short sale are "Recourse” or Non-recourse”. In a recourse loan, the borrower
retains personal liability for any deficiency after a sale or foreclosure. The
lender has “recourse” to the personal assets of the borrower to make up any
deficiency. In a non-recourse loan the lender is limited to whatever funds are
available from its security interest in the property itself. and cannot force the
borrower to repay any deficiency. Each state has its own rules and in some
states a loan can be either recourse or non-recourse depending on factors
such as whether it was a purchase money loan or a refinance. These are
legal questions. Do not try to answer them yourself. Always recommend
professional legal, credit, and tax advice.

3. Meet with the Seller to Discuss and Evaluate the Options

Assume you have concluded the seller owes more than the property is now
worth. It is important at this point that you advise the seller, in writing, to
obtain separate legal. credit, and tax advice. The decisions the seller will be
making all have legal, financial, tax, and credit implications. A short sale
should never be the first choice because it carries with it serious negative
credit and, possibly, tax consequences. Potential short sellers should always
be advised that any action they take other than full payment of the mortgage
note will have negative credit consequences. Sellers should be encouraged to
consult with a HUD-approved credit counseling agency prior to making any
decisions. Sellers should be cautioned that when selecting a credit counselor
to carefully check the credentials of the agency as not every credit counselor
or foreclosure rescue specialist is going to be HUD-approved. What are the
options available to the seller? In rough order of “least damage to credit” to
‘most damage to credit” they are:

i. Keep the Property. If the seller is unhappy that the property value is
less than the loan balance, but is otherwise under no pressure to sell,
keeping the property can be the best solution. Even if there is some
short term financial distress, it need not result in loss of the property.
Ask if there are family or other resources that can carry the seller
through if there is some financial stress. Because of the lack of equity,
a refinance may not be possible, but be aware of any special “hardship
refinance” programs a particular lender may offer including the Making
Home Affordable refinancing and loan medification programs of the
Obama Administration. The various programs change frequently. If the
sellers must move, could they rent the property (even at a negative
cash flow) and sell it later in a better market?

ii. Sell the Property and Bring Cash to Close Escrow. This might not
sound appealing, but it can be a good choice for sellers who are in a

financial position to pay a deficiency from other liquid assets. This
approach avoids the credit damage that even a successful short sale
will cause. An alternative in some circumstances is for the seller to
agree to convert any deficiency into a personal note, or a note on
another property owned by the seller. REALTORSE should always
advise sellers to consult appropriate legal and tax professionals before
considering such a note 2

2 Article 13 REALTORS® shall not engage in activities that constitute
the unauthorized practice of law and shall recommend that legal
counsel be obtained when the interest of any party to the transaction
requires it.
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