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Introduction

Increasingly, lenders are making loans in amounts that become too difficult for borrowers to

repay. Some of these borrowers may not be able to fulfill their mortgage obligations. When a
borrower is no longer in a position to make the mortgage payments, is facing foreclosure and the
current market value of the property--including escrow costs--is less than the loan on the property,
the borrower may consider a short sale. This could save the lender the expenses of foreclosure
proceedings and from having another REO property on its books. From the borrower's perspective,
the short sale prevents having the foreclosure on the borrower's credit history, and releases the
borrower from an obligation that he or she can no longer afford.

In essence, a short sale is a sale transaction subject to a lender's approval in which the lender
consents to a sale of the security interest for less than what is owed on the note and accepts the
proceeds in full satisfaction of the loan amount. A short sale requires much paperwork and
preparation on behalf of the borrower. Typically, before applying for a short sale, the seller must
have a ready buyer and all the paper work prepared to present to the lender. The buyer of the
property must also be prepared for a protracted time period to conclude the purchase of the property.

I. Lender's Options Upon Borrower's Loan Default

Q 1. What options does a lender have on a debt secured by California real property if the
borrower does not make the payments on the loan?

A A lender may foreclose on the defaulting borrower's real property which secures the loan. There
are two types of "foreclosures" available to a lender: a trustee's sale and a judicial foreclosure.
(Bank of Italy National Trust & Savings Assoc. v. Bentley, 217 Cal. 644 (1933).) Technically, a
trustee's sale is not a "foreclosure" but the term has been used for both a trustee's sale as well as a
judicial foreclosure.
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